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ABSTRACT

In 19th century Penang, the leaders of various migrant Muslim communities endowed waqf lands expecting their management to be continued by their descendents or close kin. However, the absence of a Muslim government in colonial urban settlements as well as contradictions between Islamic law on waqf and British law resulted in many legal disputes between trustees. At the end of the 19th century, the Municipal authorities considered taking over awqaf (plural of waqf) which were regarded as fostering slum conditions in the midst of a prospering settlement. In 1903, the government appointed a commission of enquiry and this resulted in the passing of Ordinance No. XVII of 1905, under which was constituted a corporation called the Mahomedan and Hindu Endowments Board, in which was vested the property of a number of the larger religious trusts. With the agreement of certain opinion leaders in the Muslim community, the British intervened in what were essentially religious affairs – the management of Muslim charity lands. 

INTRODUCTION TO WAQF 

In Islamic law, the institution of waqf or charitable endowment allows a person to dedicate his or her property to God for the benefit of the public good. A waqf property is dedicated to Allah s.w.t. for all time and is used for a beneficial purpose specified by the dedicator. The charitable gift becomes public property that cannot be given away, sold, mortgaged, inherited or otherwise disposed of. When all other purposes fail, the relief of the poor is the ultimate purpose of every waqf.

The following passage by the Muslim traveller Ibnu Battutah is often quoted in order to illustrate the way waqf is supposed to function. Ibnu Battutah visited Damascus in 726 A.H., and observed the practices of waqf there:

‘The variety and expenditure of religious endowment at Damascus are beyond computation.

There are endowments in aid of persons who cannot undertake the pilgrimage to Makkah, out of which are paid the expenses of those who go in their stead. There are other endowments for supplying wedding gifts to girls whose families are unable to provide them and others for the freeing of prisoners. There are endowments for travellers out of revenues of which they are given good clothing, and the expenses of conveyance to their countries.

Then, there are endowments for the improvement and paving of the streets, as all the lanes in Damascus have pavements either side, on which the foot passengers walk, while those who ride use the roadway in the centre. Besides these there are endowments for other charitable purposes.

One day I went along a lane in Damascus I saw small slave who had dropped a Chinese porcelain dish, which was broken to bits. A number of people collected round him and one of them said to him. ‘Gather up the pieces and take them to the custodian of endowments for utensils.’ He did so, and the man went with him to the custodian, where the slave showed the broken pieces and received a sum sufficient to buy a similar dish. This is an excellent institution, for the master of the slave would have undoubtedly beaten him, or at least scolded him for breaking the dish, and the slave would have been heartbroken and upset by the accident.

The benefaction is indeed a matter of hearts - may ALLAH richly reward him whose zeal for good works rose to such heights. The people of Damascus vie with one another in building mosques, religious houses, colleges and mausoleum”.

Islamic Law with Special Reference To The Institution of Waqf by Mohd. Zain bin Haji Othman, explains the features inherent in waqf. Firstly, collective ownership of the religious community is fully expressed in waqf, even in cases where one person alone has the management of it. Secondly, the inalienability of the basic objects of the waqf. Thirdly, collective usage is noticed residually in waqf, in that it has the basic purpose of providing for charity, schools, mosques, almhouses, public water supplies and other establishments - and not for individual usage. And fourthly, waqf is frequently concentrated in zones in which the institution of protection operates fully.

In the “General Report Upon the Moslem Trusts and Foundations in Penang”, which shall be examined later, waqf was defined as, "Property in which the proprietary right is wholly relinquished and which is consecrated in such a manner to the service of God that it may be to the benefit of man."
 

WAQF COMMUNITIES IN PENANG

Although Muslims are in the majority in Malaysia, they constitute a minority in the inner city of Penang, as well as in many urban centres throughout the country. The Muslim trading community around the Capitan Kling Mosque and the neighbouring Acheen Street Mosque have survived in a commercial arena dominated by non-Muslims partly due to the large waqf of these two historic mosques dating to the beginning of the 19th century.

The largest waqf community is centred around the Capitan Kling Mosque. The Indian Muslim community living and trading around this mosque consists mainly of Tamil Muslims, since the days when the British port of Penang was first established at George Town in 1786. Even before the British period, Indian Muslim traders were influential in the courts of Kedah, Acheh and elsewhere in the Straits of Malacca. The establishment of the East India Company government in Penang created new opportunities for these traders and shopkeepers as well as sojourning boatmen and coolies. For the first hundred years or more of the British settlement, the Maraikkayars, who have been described as “Arabized Tamils” were the dominant trading group.

In 1801, Lieutenant-Governor George Leith appointed a prominent Maraikkayar named Cauder Mohudeen as the Capitan Kling. The system was abolished soon afterward in 1806. It was during Leith’s term in office that the East India Company alienated a sizable portion of land in George Town to the Muslim community for the mosque and other religious purposes. This land has been regarded as Muslim waqf throughout the ages. Although the land was endowed by the East India Company, the Capitan Kling Cauder Mohudeen is regarded as the founder of the mosque. In his will of 1934, Cauder Mohudeen endowed his own waqf to “be added to the Charity lands” but stipulated that they should remain under the management of his descendents.

The second largest waqf community is centred around the Acheen Street Mosque, also called the Masjid Melayu Lebuh Acheh or Malay Mosque. Located near to the Kapitan Kling Mosque, the Acheen Street Mosque nevertheless had a different constituency comprising mainly of Arabs, Malays and Sumatrans. Presumably, the sermons here were conducted in Malay while those in the Kapitan Kling Mosque were conducted in Tamil.

The Mosque was established in 1808 by Tengku Syed Hussain Al-Idid alias Syed Sheriff Tunku Syed Hoossein, who also left behind a substantial waqf. Tengku Syed Hussain Al-Idid was a powerful Arab trader, hailing from the royal house of Acheh, who brought his clan to British Penang in 1792. The Arab and Achehnese spice traders formed the backbone of the Acheen Street Mosque community until the Dutch conquest of Acheh in the 1870s. 

After that, most of the Achehnese left, and their places were filled by Rawa book-peddlers and printers, Mandailing and Minang traders. For the next 100 years, the economic life of this community was dependent on the its role as a religious centre and the port of embarkation for the Haj pilgrimages – with both functions being controlled by the Arabs. Since the kapal Haji was replaced by the kapal terbang, however, Acheen Street has experienced a sharp decline in the number of its qariah (parishioners).

Apart from the two main mosques, endowments for other smaller mosques, shrines or keramat and tombs also contributed to the resources of the Muslim community in inner city George Town. 

During the middle half of the 19th century, British colonial power was centred in Singapore and eventually became more concerned with intervention into the “Malay States”. This period saw a great influx of new migrants to Penang who, due to lack of a strong central authority, became fragmented under numerous competing groups. The Chinese community was split into dialect and secret society groupings, while the Muslim societies, notably the “Red Flag” and “White Flag” societies, allied themselves with the Chinese groups. These tensions culminated in the Penang Riots of 1867 where the Red Flag Society allied itself with the Tua Pek Kong Society and the White Flag with the Ghee Hin Society.

The Penang Riots took place in inner city George Town, an ethnically diverse area in which each migrant group had its own guild and place of worship. In addition to the two large mosques, a number of temples, clanhouses, shrines and other endowments were established by the migrant communities. The oldest part of George Town was a grid planned by Francis Light, located on the cape, and this had expanded radially in the fairly consistent urban form of Chinese shophouses built along streets laid at right angles to each other in perimeter blocks.
 

The newer urban developments often circumvented earlier Muslim settlements, which had a less regular lay-out and remained as “urban villages” in the heart of George Town until the early 20th century or even later. Among the urban villages visible in a survey map of 1893 were Kampong Kaka, Kampong Kolam, Kampong Takia near the Capitan Kling Mosque and Kampong Masjid Melayu, Kampung Tuan Guru and Kampung Che Long near the Acheen Street Mosque. While some of these names are recorded in maps, others are known only from oral tradition. 

MUSLIM LAW IN A COLONIAL SETTLEMENT

In 19th century Penang, the waqf lands secured a place for the Muslim community in the heart of George Town. In principle, waqf agents (mutawalli) should deploy the waqf for the common welfare of the family (in the case of family waqf -- Waqf al-Ahli) or community (in the case of general waqf or welfare waqf -- Waqf al-Khayri). The management of these prime properties provided the dedicators’ descendants with positions of prestige or financial advantage.

Capitan Kling’s sons may have administered his charity lands with the fear of God in their hearts, but when it came to his grandsons, the estate was wrecked by rivalries and self-interest. Little of the rental was going towards the original objects of the trust. As the waqf properties were located near the commercial town, the properties became tremendously valuable. The earlier buildings had deteriorated into slums standing in stark contrast to the improving municipal standards of George Town.

By the time another prominent Maraikayyar, Mahomed Merican Noordin created an endowment in 1869,
 he was probably aware of the state of the waqf lands attached to the Capitan Kling Mosque and the Capitan Kling private waqf. The objects of Noordin’s waqf were the maintenance of a school, certain members of his family and the remainder would be spent other objects such as feasts for the poor and the lighting of the family tomb.

The will was probably drafted with the help of an European lawyer, Daniel Logan, who was named as an executor. To ensure the upkeep of the waqf, Noordin endowed over two dozen shophouses and specified that necessary expenses should be deducted for the maintenance of all the properties -- “in the first place repair and keep in repair all buildings, erections, roads, drains and other works which are and shall from time to time be, built, erected, or made on the said lands...” These elaborate provisions saved the waqf from falling into the hands of the Endowments Board at the turn of the century, but eventually the main object of the waqf also fell to ruin. 

Part of the problem was due to inconsistencies between the Muslim and colonial systems of justice and governance. In traditional Muslim society, disputes over the right to manage waqf land are settled by a Muslim judge (Qadi), who would decide in favour of the most suitable descendent. 

Traditional Muslim texts state the preferential right of members of the founder’s family to the office of the mutawalli: “No stranger shall be appointed a mutawalli as long as there is to be found a descendant of the founder or a person belonging to his family ‘ahl bayt al’waqif’ qualified for the office; when no qualified person can be found among them, the mutawalli is then entrusted to a stranger, and subsequently if a member of the founder’s family is forthcoming who is qualified for the office, it shall be given to him.”
 

In 19th century Penang, aggrieved descendents also had recourse to a British court of law, the latter making judgements that were sometimes at odds with the Muslim system of justice. Protracted legal battles drained the resources of a number of endowments. Although Muslim legal positions were sought, the British authorities tended to give more credence to the western-educated or English speaking members of the family (usually Jawi Pekan of mixed parentage) who could give enlightened explanations that appealed to Western rationality while often doubting the credibility or reasonableness of Tamil or Malay-speaking witnesses. 

In some cases, Muslim law was even overruled by English law in the colonial courts. For example, in the case of Fatimah vs. Logan, which concerned Mahomed Noordin’s waqf, it was held that a gift for kenduris was not a charitable gift. Noordin willed that the residue of the rents and profits of his waqf should be expended upon an annual 10-day kenduri arwah consisting of “Kenduri and entertainments for me and in my name... according to the Mohammedan religion or custom”, an annual 10-day kenduri maulud for the poor “in the name of all the prophets”, and lighting to the extent of three hundred dollars, and a feast to the poor once in every three months to the extent of one hundred dollars. Any surplus would go to purchasing clothes for distribution to the poor. 

Almost immediately after Noordin’s death in 1869, the will was challenged by some of Noordin’s beneficiaries in a case called Fatimah vs. Logan (1871). The judge William Hatchett ruled, among other things, that the Trust for the school was a good charitable bequest, but the gifts for Kenduri were not charitable gifts, but “void as tending to a perpetuity”. In 1902, another beneficiary Tengachee Nachiar presented a petition to the Supreme Court, Penang asking for a declaration that the residuary gift for the purchase of clothes for distribution to the poor was void, and Mr. Justice Law held that the gift was void. This meant that the income of Noordin’s waqf, with the exception of $20 meant for the school, would go to the next of kin.
 The ruling given in Fatimah vs. Logan was overruled only much later in 1947, by the Court of Appeal in the case of the Estate of Haji Daing Tahira.
 

COMMISSION OF ENQUIRY

In 1890, the colonial government set up a commission to look into the management of waqf properties which were subject to cases lodged in the Supreme Court. The distressed awqaf around the Capitan Kling Mosque was already valued at $250,000 at the time. The colonial secretary W.E. Maxwell, who was well acquainted with Penang, was appointed for the task, but he had to leave the colony before making a report. After that, matters went “from bad to worse”. In 1899, the Resident Councillor again looked into the matter but was unable to resolve the problem.

Civil suits were pending on a number of other Muslim endowment lands, prompting the government to appoint in 1903 a Commission of Enquiry headed by J. Bromhead-Matthews, one of the founders of the legal firm of Messrs. Presgrave and Matthews. Thus the Commission investigated the cases of alleged mismanagement of waqf estates, which they considered, "a scandal to all good Mohamedans, a possible menace to public peace and a discredit to the administration of the Straits Settlements". As the mosques kept no proper records of their own, nor proper accounts, so the Commissioners' gathered a number of depositions regarding the history, custodianship and status of various waqfs. The Commission tabled a “General report upon the Moslem Trusts and Foundations in Penang" in 1904 to the Straits Settlements Legislative Council.

Apart from the legal disputes, another reason for state intervention was the public perception that “There is a large quantity of so-called ‘charity’ lands in the town of Penang which can easily be distinguished by the poor class of houses which occupy them. These houses are in most cases, a disgrace to the town.” 

Of greatest priority was the case of the Capitan Kling Mosque endowment, as it was not only the largest single Muslim endowment in town, measuring almost 18 acres, but it was also situated on "very valuable" land, estimated at $1 a square foot.  The Commissioners expressed the general concern "that the existing state of affairs is a grave obstacle to the progress of the Settlement generally and especially (from a Municipal point of view) to the improvement of the town."  

The squatter houses probably allowed many poor immigrants to live in a central location near jobs and other economic opportunities. But the interests of the poor were considered less important than the unbearable “disgrace to the town”. 

Buildings encroached upon the cemetery and the immediate compound of the mosque. Part of Carnarvon Street was a dumpsite known to the Malays as “Jalan Sampah” (Rubbish Road), while "little houses mixed up with the burial ground" at the present Buckingham Street and Claimant Place gave rise to the macabre place-name “Utan Mayet” (Forest of Corpses). The Sanitary Revolution of 19th century England had arrived in Penang, embodied in the Municipal Ordinance of 1887 and subsequent conservancy regulations. The Municipal government felt compelled to act.

In the Commissioners’ views, Muslims and non-Muslim alike exploited their tenancy on mosque lands by renting out their squatter houses for profit and paying only a small ground rent to the mosque. Although the land could not be transacted, the houses built upon them were "freely bought and sold as chattels". The Municipal President complained that the authorities had "no control" over any development on waqf land and postulated that, "Were titles granted for the land, I am certain that a much better class of house would be built, which, of course, would mean greater Municipal revenue."

The Commission of Enquiry reported that by the turn of the century, almost half the lands comprised in the Capitan Kling Mosque grant had "ceased to be recognised as parts of the Trust or Charity Estate." Some of this waqf land had in fact been appropriated by the colonial government to provide municipal amenities. In the 1870s, Carnarvon Street and Buckingham Street were laid out over waqf property. According to the Municipal President, "The mosque authorities gave the land for the streets, and as quid pro quo, were to have free water for the Capitan Kling Mosque, for the Mosque only".
 The government appropriated the sites of the Carnarvon Street Police Station and a vernacular School at 14 Claimant Place. In 1899, another portion was acquired by the Municipal Commissioners for the Carnarvon Street Market
 for the sum of $20,982 and out of these proceeds the Mosque estate purchased five acres of land in Perak Road, costing $2,500 for burial ground. In so doing, the Municipal authorities had forced the Muslim community to move the cemetery out to the edge of town partly for sanitary purposes and partly because an inner city cemetery was by that time deemed an inappropriate use of prime land in the city centre.

At the time of the enquiry, the Capitan Kling Mosque had no current trustees. Instead, the rents were being collected by the Sheriff of Penang, Hafiz Ghulam Sarwar, who had been appointed Receiver by court order only a year before. Hafiz Ghulam Sarwar, an Indian-born scholar and hafiz (someone who has memorized the Quran), was the one of the first non-Europeans to be admitted into the Malayan Civil Service. As a highly-educated Punjabi fluent in Urdu and Arabic, however, he came from a strikingly different background from the majority of the Muslims who worshipped at the Capitan Kling Mosque, who would have been more conversant in Tamil and Malay.
 

Hafiz Ghulam Sarwar estimated that the total rentals collected on the property amounted to $35,000 annually. The waqf was only receiving $2,800, and half of that sum would be sufficient to upkeep the mosque. His opinion was that, "according to Mohammedan custom and law, the whole of the profits accruing from Wakoff land and houses should be devoted to the original object of the gift, and no individual should make a profit out of it." In case of surplus income for the waqf, it was his opinion that “a school, in which the Koran or other Mohammedan religious work was taught, would be a proper object of this Trust."
 

Former Superintendent of the Capitan Kling Mosque, H.M. Quassim, gave his view that those who built houses on waqf land must quit upon being given notice, without any claim to compensation, "but they can remove their houses, most of them are wooden."
 Hadjee Abdullah Imam, who had served as Imam of the Capitan Keling Mosque for almost 30 years, condemned those who were exploiting the waqf for their own ends. "The property of the Mosque is being eaten up. Take it from them by force. I have no authority to forbid them from entering the Mosque."
 

Several of the Muslim spokesmen, when making their depositions, gave their opinion that European trustees should be appointed. The Commission proposed the setting up of “a standing committee of Mohammedan gentlemen" as well as an authority whose duty should be to keep a register of all Mohammedan endowments, names of trustees or managers, and to manage the accounts of the waqf. 

The legislative assembly must have debated the nature in which this authority should be constituted and decided to follow a precedent formed elsewhere in the British empire. The ‘Delegates of Ewkaf’ formed in Cypress consisted of a board of two persons - one senior officer of the civil service and one representative of the Mohammedans. Comparing this situation with a similar case in British Ceylon, it was justified that, “The case for interference is stronger than in the Buddhist temporalities in Ceylon because the Capitan Kling Mosque property at any rate is the result of a grant by the British government.”
 

This arguement no doubt referred to the stipulation in the grant that land "which having been originally given for religious purposes is not to be sold or transferred but to revert to the Honourable Company should it cease to be used for the purposes intended." Indeed, the East India Company could be considered the the endower of Capitan Kling waqf, for the right to create waqf is not confined to Muslims. However, once created, the waqf is irrevocable under Islamic law and any provision to revoke it becomes automatically invalid.
 

The draft bill for the new ordinance, “For the better Administration of Mohammedan and Hindu Religious and Charitable Endowments”, was debated in the Straits Settlements Legislative Council and published several times in the Government Gazette for comments and amendments. The final draft of the bill was gazetted in the Straits Settlements Government Gazette of 8 September, 1905, having been previously approved at the previous sitting of the Legislative Council chaired by the Governor, Sir John Anderson.

Apart from the Muslim endowments, the management of some Hindu endowments had also come under investigation, so “The Mohammedan and Hindu Endowments Ordinance 1905” was applied to “any endowment in land or money heretofore given or hereafter to be given for the support of any Mohammedan Mosque or Hindu Temple or Mohammedan or Hindu Shrine or School or other Mohammedan or Hindu pious religious charitable or beneficial purpose.” The bulk of the affected endowments originated from the Indian community.
  

The Ordinance allowed the Governor of the Straits Settlements to appoint a Board in each Settlement consisting of three or more Commissioners, one of whom at least shall be an Officer of the Government, for the administration, management and superintendence of endowments.

The Attorney-General W.R. Collyer, apparently quite satisfied with the expedience of the provisions, wrote that, “The Bill was drafted, mutatis mutandis, very much on the lines of the Acts regulating the Charity Commissioners in England. It contained in an abridged form many of the provisions of the Charitable Trust Acts 1853, 1855 and 1860”.
 The objective of the colonial government was to wield control over the valuable properties without greatly upsetting their Muslim subjects. 

For the first time in the history of the Straits Settlements, a number of waqf lands would be centrally managed by a government-appointed “Board”, instead of by various agents descended from or related to the respective testators. The Ordinance was introduced through the Straits Settlements legislative process but might never have been approved by Muslim jurists. In Islamic law, “The mutawalli of a waqf is in a less powerful position than a trustee in the technical sense as understood in the English system. The property is in no sense vested in him. He is merely an agent, who is bound to carry out the institutions laid down in the waqf instrument, and who has to refer all discretionary matters to the qadi who always retains general supervisory powers over the mutawalli... It is commonly held that one of the most important differences is that under English law, the “legal estate” is vested in the trustee and he is consequently the “owner” of the trust, whereas the muttawalli is not considered to be owner of the waqf.”
 

In 1906, the Governor appointed Mr. H.H. Hudson, Solicitor-General, Mr. F.J. Halifax, the Acting Councillor of Land Revenue and a third person who was non-official, Mr. R.Young, to the Endowments Board for Penang. It appears that Mr. Young was familiar with Muslims affairs and was thought fit to represent the Muslims.

The 1905 Ordinance empowered the board to grant leases for the letting of any part of the lands on occupation, agricultural, building, repairing, improving, mining, quarrying, or cutting of timber. The Board was also empowered to undertake improvement and upgrading works, such as forming any new road or street; making renewal or improvement of any drains or sewers; the erection of new buildings; the repair, alteration, extension, rebuilding or removal of any existing building, and making of any improvements or alterations in the state or condition of the lands of such endowment. Finally, the board also granted the Board the right, questionable under Islamic law, to execute the “sale or exchange of any lands belonging to such endowment”.

A DISGRUNTLED TENANT

After assuming control of the waqf lands, the Endowments Board itself had to deal with affected parties, and not all cases were successfully handled. On occasion, the Endowments Board itself was taken to court, although the litigants had little chance of success against the powerful authority.

While many of the cases of injustice may have been swept away with the dust of history, one persevering complainant took the case up to the Supreme Court and even petitioned the Secretary of State for the Colonies. A certain Mahomed Yussof, who resided next to the Capitan Kling Mosque as a ground tenant of the mosque waqf sent a petition dated 7th January 1911 claiming that he had been victimised by the Mohammedan and Hindu Endowments Board and begged the Secretary of State to consider
:

“That your memorialist though reduced to a state of poverty and misery at present, yet lays claim to an ancestry rather well-to-do, respectable, loyal and above all British-born….

“That your memorialist counts many a “kith and kin” among those that advocated and championed the cause of reform in the matter of Mahomedan ecclesiastical estate in consequence of several bare-faced  scandalous abuses and disorders that had crept into it for reasons and motives so clear as daylight that it requires no delineation upon. Suffice it to say that the very vitality of the said ecclesiastical estate had been victimised by the so-called patriotic Mahomedan trustees appointed among themselves. Then came in a reaction which, thank God, resulted in placing the same under the equitable and far-sighted supervision of the British Government.”

The memorialist owned a dwelling at No. 13 Buckingham, which had cost him several hundred dollars to build and for which he was paying one dollar a month for ‘land assessment’ or ground rent. In the year 1907, Mr. W. Peel, as secretary to the Endowments Board, raised the said assessment from one dollar to $24 per mensem. 

The indignant ground tenant Mahomed Yusoff sued the Endowments Board, and managed to obtain a ruling by Justice Braddel of the Supreme Court that the assessment should only have been doubled and not raised to such an exorbitant sum. Though within his means at the time, Mahomed Yusoff was unable to settle his arrears immediately, owing to “pecuniary embarrassment”. This delay “afforded Mr. Peel ample scope to bring fresh actions against your memorialist and encroach upon his dwelling by an ex-parte judgement; your memorialist failing to cause his appearance at court on the day of trial in consequence of some promise of compromise held out by Mr. Peel.”

Mahomed Yusuff failed to understand “upon what principles of justice and equity, the assessment could have been raised to such a considerable proportion on the face of such an express decision of the Court and he, your memorialist, the actual owner of the house could have been driven out of it in a state of wild despair.” 

Then, “absolutely plunged in poverty and misery and consequently pressed on all sides by creditors, and especially by the Mahomedan Endowment Board for payment of rent in arrears,” Mahomed Yusuff appealed to Mr. Peel’s successor, Mr. Cavenrish, who was “fully alive to the grievances”. This officer promised to mend matters as soon as the arrears had been settled, but unfortunately he was transferred away before anything could be done. Cavenrish was then succeeded by Marriot who refused to help Mahomed Yusoff “being apparently alien to the question”. 

In conclusion, Mahomed Yusoff put forward his view that “the Board has only to supervise the Mahomedan ecclesiastical estate, and collect just and reasonable assessment therefrom,” but instead had fixed the rent at $24 in direct violation of the order of the Supreme Court, and evicted the owner of the dwelling without paying him its cost. He also questioned how far the Governor, instead of using his powers to commute the order of the Supreme Court, was “justified in conniving at such transgression of the Board”, by failing to interfere with the Board’s action. 

It may have been due to this petition, or some other case, that in 1911, an ordinance was passed to amend the Mohamedan and Hindu Endowments Ordinance 1905 to rectify an oversight about the right to administer the property.

SCHOOL

The Muslim community organised the setting up of an Arabic school which was part of the Madrasathul Hania of the Capitan Kling Mosque. The teacher at the new school was paid by the Endowments Board. On 1 July 1913, the Pinang Gazette reported the opening ceremony of the Arabic School, which was hailed as the first Arabic School in Penang, with an enrolment of about 50 students. Present at the opening were chief figures of the Muslim community, mainly Indian Muslims and Arabs and Indian Muslims, including the “Chief Priest” of the Muslim society, a member of the managing committee of the Endowments Board, and the President of the Pranakan Club. “After prayers had been offered, dinner was served.” The European members of the Endowment Board who dropped in were Messrs. W. Peel, President of the Municipality, H.C. Sells, Secretary, Endowments Board, H.A. Neubronner, Siamese Consul-General and Committee Member of the Endowments Board. 

It was hoped that the Arabic school would “greatly benefit the Muslim youths, to whom the teaching of Arabic is indispensable in order to intelligently understand the Koran.”
 The school must have flourished, for an education report of 1915 says that the ‘Madrassah Haniah’ was to be rebuilt to accommodate about 500 students. Apart from these two mentions, nothing further is known about the school.
 

Political events over the next two decades persuaded the colonial authorities to further consolidate their influence over the local Muslim community. The Balkan Wars, in which the British declared neutrality, helped to stimulate expressions of loyalty by Muslims all over the world to the Ottoman empire. For example, in 1912, funds were raised by the Muslims of Penang for the Ottoman empire, for ‘those who had shed blood for the cause of Islam’. 

During the World War One, Turkey’s position as Germany’s ally affected Muslim attitudes towards the British, marked by an insurrection of Indian sepoys in the 5th Light Infantry in Singapore in 1915. The colonial government reacted quickly by establishing a Mohammedan Advisory Board as an “emergency measure”. A similar board was set up in Penang about a year later and, like the Singapore committee, it was chaired by a British officer from the Malayan Civil Service. 

NEW MOSQUE ARCHITECTURE

As one of the first projects, the Endowments Board commissioned an European architect to undertake the enlargement of the Capitan Kling. Old postcards show the ‘Kling Mosque’ built in 1801 as a sort of vernacular mosque constructed by builders from India, a rectangular brick building with a hipped roof, with slender domed minarets at each corner. Records on the rebuilding of the Capitan Kling Mosque have not been found, but it is believed that it was completed just before the building of the minaret in 1916. The marble slab on the minaret is inscribed with the following words: “This Minaret was erected by the Endowments Board from the funds of the Capitan Kling Mosque. W. Peel President, H.C. Sells Secretary. The foundation stone was laid by Haji Abdullah Imam. Committee of Management, Shaik Ismail, Haji Yahya Khatib. N.A. Neubronner F.R.I.B.A. Architect. 13th Rabi-al-Akhir A.M. 1334. 18th February 1916.”

The prominent minaret enhanced the vistas along the surrounding streets. In order to erect the minaret, the houses which were built very closely around the mosque had to be cleared. This allowed the mosque to be enlarged and also to be clearly viewed from Pitt Street and Buckingham Street. The new mosque had a highly decorative roof featuring several large bulbous domes surrounded by smaller domes and minarets. A new mihrab was added to the western wall of the mosque, at a slightly skewed angle which demonstrated the superiority of newer measuring instruments in determining the precise direction of the qiblat. In 1928, a plan was drawn for a Moghul garden with “flower gardens” and radiating footpaths. Improvements were also made to the ablution areas with modern plumbing and reinforced concrete coverings.

This project was one in a series of projects where the very image of the mosque in this part of the world was remade into architectural expressions of empire. The mosques, palaces and mausoleums of the Moghul period (16th-19th century) were the inspiration for the Moghul-revival architecture designed to awe Muslim subjects throughout the British empire. “Through the auspices of the colonial authorities and community leaders, mosques and palaces were designed using styles variously referred to as Mughal or Indo-Saracenic. Many of the buildings were inspired by contemporary construction programmes of the British Raj and the wealthy princes in India.” This style, “featuring bulbous domes clustered about with tall minarets” spread from Aceh to the southern Philippines.

Perhaps the oldest domed mosques in Malaysia and Indonesia was the Masjid Baiturrachman, built by the Dutch in Aceh from 1879 to 81. It replaced the vernacular mosque earlier destroyed by colonial forces attacking Bandar Aceh. ‘Although the new Masjid Baiturrachman was for many years considered by the religious leaders to be alien and inappropriate for regular use, during the twentieth century it has been extended with the addition of four more domes and two minarets.’ With time, its colonial connotations faded into the background, and every Muslim city wanted a mosque just like the one in Aceh.
 

In Malaya, the introduction of Indo-Saracenic architecture began with the Sultan Abdul Samad buildings (architects Norman and Bidwell, completed 1897), Kuala Lumpur Railway Station (A.B. Hubback, 1911) and other public buildings in the centre of Kuala Lumpur. 

In the 1910s, major mosques were designed by European architects employed by the government. The Moghul-style Zahir Mosque in Kedah was modelled along the lines of the mosque in Langkat, Sumatra (Government Architect, Mr. C. G. Boutcher, March 1912-1915 and was opened by the Kedah Sultan. There, it had also replaced a vernacular mosque consisting of a timber structure upon a brick platform. The Capitan Kling Mosque was probably built around the same time as the Zahir Mosque, while construction of the Masjid Ubudiah in the royal town of Kuala Kangsar, Perak, designed by A.B. Hubback, Chief Architect of the Federated Malay States, began in 1913 and was completed in 1917.

During this time, pro-Khilafat sympathies in Malaya, which, although not as strong here as the anti-colonial Khilafat movements in Sumatra and India, warranted cautious monitoring by the colonial government. Ambitious mosque projects could be seen as part of the colonial government’s efforts to appease and offer alternative patronage to both Muslim Sultans and ordinary subjects. By the time of the Ottoman Caliphate was abolished by Kamal Ataturk in 1924, the majority of the Muslim subjects throughout the British empire had already accepted their new political masters.

SECOND PHASE OF REDEVELOPMENT

The second phase of comprehensive redevelopment of the waqf settlements was launched with the publication of the ‘Hand Book of the Mohamedan and Hindu Endowments Board’ in 1932. The Hand Book “was designed to present in a compact form” the original “General Report Upon the Moslem Trusts and Foundations in Penang”, which had long been out of print, together with related documents referred to in the conduct of the Board’s business, including sections of the Municipal Ordinance pertaining to ‘Streets, Sewers and Buildings’, ‘Buildings Open Spaces and Back Lanes’, ‘Insanitary Premises’ and ‘Nuisance Notices’. 

The opening paragraph of the Hand Book reiterates the rationale for the establishment of the Board: “In the early days of Penang the East India Company gave considerable portions of land for the purpose of the founding and maintenance of Mohammedan Mosques and Indian Temples. Subsequently a number of similar dedications were made by private persons. With the development of George Town these areas became very valuable as building sites. Rows of Chinese shops were built and much of the land was sold under circumstances which were often obscure and occasionally of doubtful validity. Further, a lack of business men among the managers of the endowments led to considerable confusion in financial matters.”

The Prefatory Note states that “At the present time the Board controls eighteen Endowments, owning property with a capital value of about $2,000,000 and an annual income of about $75,000. This income is devoted to the maintenance of the property, to the payment of religious officials, to charitable and educational purposes and generally to carry out the objects of the various trusts.”

By the early 1930s, some redevelopment of waqf properties had already taken place. Buckingham Street, which links the mosque to the market, was widened when a row of new shophouses were developed along it. The Endowment Board’s new buildings were designed by western-trained architects. In 1930, Syed Mohdah Aidid bin Syed Hassan (the father of Dato’ Syed Murthazar Aidid) leased some land on Acheen Street from the Endowments Board and rebuilt three shophouses at No 83, 86 and 87 Acheen Street. He commissioned the Straits Chinese architect Ung Ban Hoe who designed three shophouses in a style which has been described by latter-day architectural commentators as “Straits Ecletic”. The land was leased for 20 years, and after that period, the buildings would revert to the Endowments Board.
 In 1932, Stark & McNeill designed two houses with Art Deco facades to be built near the entrance of the Acheen Street Mosque.

In the mid-1930s, two large developments were carried out by the Endowments Board adjacent to the Capitan Kling Mosque. The first was 104-106 Pitt Street, an impressive three-storey block with shops on the ground floor and two storeys of apartments above. Part of this block, built in 1934, stands on Buckingham Street and faces the southern side of the mosque. Possibly designed by Charles Miller, the architecture suggests late Arts & Crafts style, combining Moorish and European elements. The second was the “Kadersah Apartments” at 73-39 Pitt Street (now Jalan Masjid Kapitan Keling), also a prominent three-storey block with shops on the ground floor and two floors of apartment above. Facing the front (eastern side) of the mosque, this block was probably also designed by Charles Miller in a slightly late style from the first one. The perimeter wall of the Capitan Kling Mosque was also built in the mid-1930s. 

The earlier Muslim houses, belonging mainly to Indians or Hadhrami Arabs, were mostly single or double-storey detached houses, either brick houses on a symmetrical plan. The style could be described as an Anglo-Indian adaptation of late Georgian style. Variations were also found in the form of half-brick half-timber houses. In addition, there were also more Malay-style timber houses in assymetrical plan, or timber houses on brick piers, probably belonging to Malays from Kedah, or more likely the Jawi Pekan of mixed Indian and Malay origins. The Muslims also built half-timber shophouses, and some of these have been spared, but many of the detached houses were demolished in favour of double-storey shophouses, which the Municipal authorities felt were the most regular and efficient urban form for modern George Town. 

Some of the urban villages were cleared to create new streets and perimeter blocks of shophouses. Kampong Kolam, the village in which Capitan Kling’s Tomb is located, consisting largely of timber houses, was cleared to make way for a new street. Kampong Kaka and Kampong Takia were likewise cleared for new streets and the adjacent houses were redeveloped in the following decades.

While many of the original inhabitants of the waqf lands may have been rehoused in better living conditions in shophouses or modern apartments, this systematic resettlement caused dislocation and eventually the decline of the Muslim population in the inner city. The urban village atmosphere was lost. Some of the Muslim population may have been pushed out to the edge of town, away from the centre of economic activity. While some Muslim traders adapted to the regulated shophouse-type retail outlets, there was now less opportunity for informal activities. The clearing of Kampong Che Long and Kampong Tuan Guru along Acheen Street, which by the turn of the century were already populated by Rawa migrants, caused the Rawas to wonder if it was deliberate British intention to marginalise the Muslims.
 

CONCLUSION

One of the earliest major acts of intervention by the colonial government of the Straits Settlements into the religious affairs of its Muslim subjects was to form an Endowments Board to take over the management of distressed waqf lands with the main objective of introducing municipal improvements in the town centre. While in the past, the Municipal Commission had appropriated waqf land for public purposes such as road-building, market and police station, the Endowments Board now pursued a more ambitious urban renewal project. Financed by income from the waqf lands, the Endowments Boards played its role in re-inventing mosque architecture in the image of Empire and reshaping Muslim settlements according to Western townplanning ideals.

The Endowments Board introduced a modern style of administration, unhampered by kinship and tradition, in which efficiency was valued over human relationships and a Muslim concept of social justice. Colonial intervention in the administration of waqf land has undermined Muslim society in many ways. First of all, with the “nationalization” of waqf property, the reputation of the original dedicators’ largesse to the Muslim community has fallen to obscurity, while the position of the colonial government as the patron of its Muslim subjects has been enhanced. The Endowments Board was perceived as the provider of Arabic schools, roads, municipal improvements, water supply, social welfare and social housing. 

Secondly, the Endowments Board was in a position to dispense favour, prestige and jobs to pro-British Muslim subjects. Respectable members of the Muslim community were coopted to sit on the Endowments Board, and the English-speaking elite were often favoured. The Board employed religious officials and paid their salaries. Even the Qadi or Muslim judge was just another salaried official. In this way, the traditional leadership of the Muslim community in all but ritual matters was gradually weakened or subverted. 

Thirdly, the rights of the descendents to manage waqf lands, which is strongly prescribed in Islamic law, were usurped by officers acting for the colonial government. This wrong appears to have been continued throughout the history of the Endowments Board, to the present day.

Fourthly, the rights of the poor and destitute as beneficiaries of waqf were often ignored and this was particularly true for poor descendents of the dedicator, who have more rights to the proceeds of the waqf than the general poor. Displaced tenants appealed in vain. The Endowments Board may have preferred to accumulate its funds instead of distributing them, and to channel its surplus funds through certain approved charities. Fifthly, those objects of Muslim charity that did not agree with English law were declared null and void in the colonial courts. 

In this corner of the British Empire, the colonial government awed its Muslim subjects through the Endowment Board’s achievements in administration, municipal reform and architecture. A secular authority over Muslim charity lands was established in a colonial settlement where there was no traditional Muslim ruler to contend with, and in a context where various migrant urban communities were still negotiating their economic and political roles. 

The new authority impinged on the lives of thousands of Muslims in Penang, effecting a subtle shift in values that the Muslim population was willing to live with, and in the process helped set the stage for the response of Islamic modernism in the 20th century.

Khoo Salma Nasution, 120 Armenian Street, 10200 Penang, Malaysia. Tel 604-2620123, Fax 604-2633970, Email lubisksn@tm.net.my. The author and her husband Abdur-Razzaq Lubis are members of the qariah, living almost mid-way between the Capitan Kling Mosque and the Acheen Street Mosque.
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